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Update On Opinions Issued By the 
Commission On Ethics
by Mary Helen Farris

CEO 08-1:
	 A city councilman was not pre-
sented with a voting conflict under 
Section 112.3143(3)(a), Florida Stat-
utes, regarding a measure concerning 
the city’s relinquishment of an outfall 
easement to a development within 
seven hundred and fifty feet of the 
councilman’s property. Under the cir-
cumstances presented, there is no vot-
ing conflict where he is called upon to 
vote on matters affecting a developer 
with which, as a result of personal civil 
litigation, he has a confidential settle-

ment agreement. Additionally, un-
der the circumstances the settlement 
agreement is not prohibited by Section 
112.313(7)(a), Florida Statutes. 

CEO 08-03:
	 Appointed and ex officio members 
of the board of directors of a regional 
workforce development board are not 
subject to the financial disclosure pro-
visions in Section 112.3145, Florida 
Statutes. The statute which au-
thorized the creation of regional 
workforce boards does not impose 

financial disclosure on regional 
workforce development board mem-
bers, and as a private, nonprofit 
corporation, the board is not a local 
government entity that can uti-
lize the “local option” provision in 
Section 112.3145(1)(a)2.g., Florida 
Statutes, to impose the requirement 
on itself through its by-laws.

CEO 08-04:
	 A prohibited conflict of interest 
exists under Sections 112.313(3) and 
112.313(7)(a), Florida Statutes, where 

A Call to Pre-Suit Mediation in These 
“Worst of Times”
by Sandra C. Upchurch, Mediation Counsel, Upchurch Watson White & Max

	 The passage of Property Tax 
Amendment 1 in January, 2008 sent 
most local governments scrambling to 
make significant budget cuts. Servic-
es are being reduced, staffing levels 
are being lowered and even routine 
purchases are being scrutinized just 
to name a few of the impacts. As local 
governments are required to turn the 
magnifying glass on themselves to 
make the numbers work, how litiga-
tion is handled should not be over-
looked as a potentially significant 

cost-saving measure. Litigation is 
costly and unpredictable, two factors 
that are simply unacceptable post-
Amendment 1.
	 One way to most effectively avoid 
the costs and unpredictability of liti-
gation is to engage in pre-suit media-
tion. Often-times, pre-suit mediation 
is not considered because no party 
feels the pressure or anxiety which 
comes with a pending Motion for 
Summary Judgment, and no party 
feels threatened by a looming and 

See “Pre-Suit,” page 10
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Drafting Agreements for Local 
Governments
by Hank Ennis, Managing Attorney, Hillsborough County Attorney’s Office

	 When drafting agreements for lo-
cal government entities in Florida, 
several unique issues must be ad-
dressed. Many new government at-
torneys moving from private practice 
fail to realize the distinctive nature 
of governmental contracting and the 
statutory and regulatory restric-
tions.
	 First, dealing with the issue of 
indemnification, historically, local 
government entities were restrict-
ed in their ability to indemnify the 
other party in contract for the lo-
cal government’s negligence and the 
contracting parties’ negligence. Such 
provisions were considered unfunded 
liabilities which could not be quanti-
fied implicating the taxing authority 
of the local government in violation of 
the State Constitution. Additionally, 
for political subdivisions of the state, 
section 768.28, Florida Statutes, 
limited the political subdivision’s li-
ability to the amounts allowed in 
the statute. However, this restriction 
appears to have eroded. The Florida 
Supreme Court ruled in American 
Home Assurance Company v. Na-
tional Railroad Passenger Corpora-
tion, 908 So.2d 459 (Fla. 2005) that 
the sovereign immunity protections 
of section 768.28, Florida Statutes do 
not protect a municipality in a con-
tractual arrangement where the mu-
nicipality has agreed, without limita-
tion, to indemnify the other party for 
the municipality’s negligence and the 

negligence of the contracting party. 
Further, the Supreme Court’s analy-
sis does not appear to be limited to 
municipalities.
	 Another issue that is overlooked 
by many new government attorneys 
is whether the government may 
contract beyond the fiscal year of 
the government agency’s existing 
budget. As a matter of law, many 
government entities can only con-
tract for services which occur during 
the existing fiscal year. Contracting 
beyond the fiscal year may be a viola-
tion of Article VII, Section 10, of the 
State Constitution which reads in 
pertinent part as follows:

Neither the state nor any county, 
school district, municipality, special 
district, or agency or any of them, 
shall become a joint owner with, or 
stockholder of, or give, lend or use 
its taxing power or credit to aid any 
corporation, association, partner-
ship or person.... .

For counties, Florida Statutes pro-
hibit a board of county commission-
ers of a county to expend or contract 
for an expenditure more than the 
amount budgeted in the current fiscal 
year. Such actions may cause per-
sonal liability for the board of county 
commissioners. See section 129.07, 
Florida Statutes.
	 (There are many factual situations 
associated with this concept of law of 
which the drafting attorney must be 

aware which may influence this pro-
hibition. It is important that the at-
torney analyze the existing Attorney 
General Opinions and case law with 
the facts the attorney is dealing with 
to determine the applicability.)
	 To prevent public money being 
used for an unlawful purpose, a 
provision protecting the pre-audit 
of each expenditure should be in-
cluded within each contract. This 
can be accomplished by structuring 
contractual payments to be made on 
a reimbursement basis. As invoices 
are received, the government entity 
can determine if the money was spent 
appropriately and lawfully. Within 
the county structure, the clerk of the 
circuit court of each county pays each 
disbursement and performs a “pre-
audit review of the disbursement in 
order to be sure that the funds will 
not be used for an unlawful purpose.” 
Alachua County v. Powers, 351 So.2d 
32 (Fla. 1977.) Section 28.235, Florida 
Statutes, however, allows the clerk of 
the court to make advance payments 
on behalf of a county only when such 
payments are consistent with the 
rules and procedures adopted by the 
Chief Financial Officer of the State of 
Florida.
	 Another provision to consider 
when drafting government contracts 
is the Public Entity Crime statement. 
A public entity as defined in section 
287.133 (1) (f), Florida Statutes, can-
not award a contract to or transact 
business with anyone who has been 
listed on the convicted vendor list as 
compiled by the State Department 
of Management Services. Section 
287.133(3) (a), Florida Statutes, re-
quires that certain contracts contain 
a statement informing persons of this 
prohibition.
	 Regarding interlocal agreements 
between government entities, an un-
usual condition relating to interlocal 
agreements pursuant to Chapter 163, 
Florida Statutes, requires that before 
an interlocal agreement becomes ef-
fective, the interlocal agreement must 
be filed with the clerk of the circuit 
court of each county where a party to 
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the agreement is located. See section 
163.01(11), Florida Statutes.
	 The payment of goods and services 
by a local government entity is also 
controlled by time frames provided 
for in Florida Statutes. Any contrac-
tual arrangement which varies from 
the payment time frames found in the 
Local Government Prompt Payment 
Act, sections 218.70-218.79, Florida 
Statutes, may be unenforceable.
	 Government agencies also can-
not pay additional compensation for 
services which have already been 
rendered and paid for. Pursuant to 
section 215.425, Florida Statutes, “no 
extra compensation shall be made 
to any officer, agent, employee, or 
contractor after the service has been 
rendered or the contract made…” 
Extra compensation generally refers 
to an additional payment for services 
performed or compensation over and 
above that fixed by contract or by 

law when the services are rendered. 
Therefore, any retroactive compen-
sation not provided for by contract 
may not be enforceable. See Florida 
Attorney General Opinion 03-55.
	 Additional contract language 
which may be beneficial to govern-
ment entities is a provision requiring 
the maintenance of records by the 
contractor. Governments routinely 
perform audits when warranted and 
it is beneficial to the auditor if the 
contractor has maintained records 
of the services performed to verify 
expenditures.
	 As local government lawyers know, 
local governments are subject to the 
public records law. However, most 
contractors who contract with lo-
cal governments are not necessarily 
aware of such requirement. There-
fore, to prevent confusion, it is advis-
able to include a provision stating 
that the contractor shall comply with 

2008-2009 Calendar of Events

EXECUTIVE COUNCIL SCHEDULE SEMINAR SCHEDULE

May 7, 2009
The Ritz Carlton Grande Lakes Resort

Orlando

City, County and Local Government Law,  
Sunshine Law, Public Records,  

and Ethics Seminar
February 6, 2009

Tallahassee

CCLG Certification Review Course 2009
May 7, 2009

The Ritz Carlton Grande Lakes Resort
Orlando

Public Finance 2009
May 7, 2009

 The Ritz Carlton Grande Lakes Resort
Orlando

32nd Annual Local Government Law in Florida
May 8-9, 2009

The Ritz Carlton Grande Lakes Resort
Orlando

the requirements of Chapter 119, 
Florida Statutes, with respect to any 
documents, papers and records made 
or received by the contractor in con-
nection with the agreement.
	 Who can execute the contract by 
the local government is also an issue 
to address when drafting an agree-
ment. Each entity has its authorized 
officer or officers who can bind the 
jurisdiction.
	 And, finally, local governments can 
only spend money on what is consid-
ered a “public purpose.” This thresh-
old question must be asked before a 
contract is drafted. A few of the many 
examples of what does and what does 
not constitute a public purpose are 
included for your review. See City 
of Boca Raton v. Gidman, 440 So.2d 
1277 (Fla. 1983); Poe v. Hillsborough 
County, 695 So.2d 672 (Fla. 1997); 
Sebring Airport Auth. v. Mcintyre, 
783 So.2d 238 (Fla. 2001.)
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MEMORANDUM 

January 9, 2009 

To: City, County and Local Government Law Section Members and Affiliates 

From: H. Hamilton "Chip" Rice, Jr., Chair, Marsicano Award Committee 

Re: Ralph A. Marsicano Award 

 As you know, the Ralph A. Marsicano Award has been the most coveted and respected award  
presented by our Section to an individual who over a period of time has made significant and outstanding 
contributions to the development of Local Government in Florida. 

 The Ralph A. Marsicano Award Committee is soliciting nominations for the 2009 Marsicano 
Award. 

 Past recipients of the Ralph A. Marsicano Award are: 

Ralph A. Marsicano 1976 
Paul S. Buchman 1977 
Osee R. Fagan 1978 
Richard E. Nelson 1979 
No Award Given 1980 
David E. Cardwell 1981 
James L. Watt 1982 
Robert L. Nabors 1983 
Claude L. Mullis 1984 
Harry A. Stewart 1985 
Samuel S. Goren 1986 
John J. Copelan, Jr. 1987 
John-Edward Alley 1988 
Susan F. Delegal 1989 
James R. Wolf 1990 
Herbert W.A. Thiele 1991 

William J. Roberts 1992 
Paul J. Marino 1993 
Alan C. Sundberg 1994 
Marion J. Radson 1995 
Sharon L. Cruz 1996 
H. Hamilton Rice, Jr. 1997 
Susan H. Churuti 1998 
Michael K. Grogan 1999 
Joni Armstrong Coffey 2000 
M. Julianne Scales 2001 
Harry Morrison, Jr. 2002 
Emeline Acton 2003 
Frederick B. Karl 2004 
Robert Ginsburg 2005 
J.J. Brown 2006 
Theodore C. Taub 2007 
George F. Knox 2008 

 In order to assure the Section, acting through the Executive Council and the Ralph A. Marsicano 
Award Committee, that the very best nominations are received within the time frames provided in the 
bylaws, we recommend that you forward to us your nominee, along with a brief statement of the 
nominee's contributions to Local Government Law and to the Bar and the public generally.  It is not 
necessary that this take any form and the nomination may be made with a minimum of biographical 
information, which can subsequently be pursued. 

 Nominees must be a member of The Florida Bar but need not be a member of the City, County 
and Local Government Law Section but, of course, those who have shown the dedication and interest by 
being members of the Section will be given every consideration as well. 

 Nominations must be forwarded to the City, County and Local Government Law Section liaison, 
Ricky Libbert, at The Florida Bar, 651 E. Jefferson Street, Tallahassee, Florida 32399-2300 by April 1.  
Copies may be sent to the Chair of the Ralph A. Marsicano Award Committee, H. Hamilton Rice, Jr., of 
Lewis, Longman & Walker, 1001 3rd Avenue West, Suite 670, Bradenton, Florida 34205. 

 We appreciate your consideration of this request. 
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The Florida Bar Continuing Legal Education Committee and the
City, County and Local Government Law Section present

Sunshine Law, Public Records, 
and Ethics Seminar
COURSE CLASSIFICATION: INTERMEDIATE LEVEL

One Location: February 6, 2009
University Center Club  •  Doak Campbell Stadium, FSU 
One Champions Way, Bldg. B, 3rd Fl  •  Tallahassee,  FL 32306  •  850-644-9071

Course No. 0813R

CLE CREDITS
CLER PROGRAM
(Max. Credit: 7.5 hours)

General: 7.5 hours
Ethics: 4.0 hours

CERTIFICATION PROGRAM
(Max. Credit: 7.5 hours)

City, County & Local Government: 7.5 hours

8:00 a.m. – 8:20 a.m.
Late Registration

8:20 a.m. – 8:35 a.m.
Welcome/Opening Remarks

8:35 a.m. – 10:05 a.m.
Sunshine Law Overview 
Barbara Petersen, President, First Amendment Foundation, 

Tallahassee

10:05 a.m. – 10:20 a.m.
Break

10:20 a.m. – 11:50 a.m.
Public Records Law Overview
Patricia Gleason, Director of Cabinet Affairs and Special 

Counsel, Tallahassee

11:50 a.m. – 1:00 p.m.
Lunch (included in registration fee)

1:00 p.m. – 1:50 p.m.
Ethics Commission: Processes and Procedures 
Ethics: Revolving Door Standards
Philip Claypool, Florida Commission on Ethics, Tallahassee

1:50 p.m. – 2:40 p.m.
Ethics: Reporting, Financial Disclosure and Other 
Standards
Julia Cobb Costas, Florida Commission on Ethics, 

Tallahassee

2:40 p.m. – 2:55 p.m.
Break

2:55 p.m. – 3:45 p.m.
Ethics: Conflicts of Interest & Voting Conflicts
Chris Anderson, Florida Commission on Ethics, Tallahassee

3:45 p.m. – 4:35 p.m.
Ethics: Gifts
Virlindia Doss, Florida Commission on Ethics, Tallahassee

CITY, county & Local  
Government Law SECTION

Grant W. Alley, Ft. Myers — Chair
James L. Bennett, Tampa — Chair-elect
Kenneth A. Tinkler, Tampa — CLE Chair

CLE COMMITTEE
Patrick L. Imhof, Tallahassee, Chair

Terry L. Hill, Director, Programs Division

FACULTY & STEERING COMMITTEE
Robert L. Teitler, Ft. Lauderdale — Program Chair

Charles “Chris” Anderson, Tallahassee
Philip Claypool, Tallahassee

Julia Cobb Costas, Tallahassee
Virlindia Doss, Tallahassee

Patricia Gleason, Tallahassee
Barbara Petersen, Tallahassee

HOTEL RESERVATIONS: A block of rooms has been reserved 
at the Courtyard by Marriott Hotel, at the rate of $129 single/double 
occupancy. To make reservations, call the Courtyard by Marriott 
directly at 1-800-321-2211. Reservations must be made by 1/15/09 
to assure the group rate and availability. After that date, the group 
rate will be granted on a “space available” basis.
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REFUND POLICY: Requests for refund or credit toward the purchase of the audio CD or course books for this program must be in 
writing and postmarked no later than two business days following the course presentation. Registration fees are non-transferrable, 
unless transferred to a colleague registering at the same price paid. A $25 service fee applies to refund requests. Registrants who do 
not notify The Florida Bar by 5:00 p.m., February 3, 2009 that they will be unable to attend the seminar, will have an additional $40 
retained. Persons attending under the policy of fee waivers will be required to pay $40.

Register me for the “Sunshine Law Public Records and Ethics Seminar” Seminar
ONE LOCATION: (003) university center club, tallahassee (February 6, 2009)
TO REGISTER OR ORDER AUDIO CD OR COURSE BOOKS, BY MAIL, SEND THIS FORM TO: The Florida Bar, CLE Programs, 651 E. 
Jefferson Street, Tallahassee, FL 32399-2300 with a check in the appropriate amount payable to The Florida Bar or credit card information 
filled in below. If you have questions, call 850/561-5831. ON-SITE REGISTRATION, ADD $25.00. On-site registration is by check only.

Name__________________________________________________________Florida Bar #_______________________________

Address_________________________________________________________________________________________________

City/State/Zip_______________________________________________________ Phone #_______________________________
RTL: Course No. 0813R 

REGISTRATION FEE (CHECK ONE):
	 Member of the City, County and Local Government Law Section: $215
	 Non-section member: $240
	 Full-time law college faculty or full-time law student: $140
	 Persons attending under the policy of fee waivers: $40
	 Includes Supreme Court, DCA, Circuit and County Judges, Magistrates, Judges of Compensation Claims, Administrative Law Judges, and full-time legal aid 

attorneys if directly related to their client practice. (We reserve the right to verify employment.) Fee Waivers are only applicable for in-person attendees.

METHOD OF PAYMENT (CHECK ONE):
	 Check enclosed made payable to The Florida Bar
	 Credit Card (Advance registration only. Fax to 850/561-5816.)

	  MASTERCARD   VISA   DISCOVER   AMEX    CVV#______________*              Exp. Date: ____/____ (MO./YR.)

Signature:_ ________________________________________________________________________________________________

Name on Card:_ _____________________________________________ Billing Zip Code:__________________________________

Card No._ _________________________________________________________________________________________________
* To aid in the prevention of fraudulent credit card use, we now require the 3 - 4 digit CVV (Credit Validation Verification) Code from the back of your Master 
Card, Discover or Visa credit card, or from the front of your American Express card.



COURSE BOOK  —  AUDIO CD  —  ON-LINE  —  PUBLICATIONS
Private taping of this program is not permitted. Delivery time is 4 to 6 weeks after 2/6/09. TO ORDER AUDIO CD OR COURSE 
BOOKS, fill out the order form above, including a street address for delivery. Please add sales tax to the price of tapes or books. 
Tax exempt entities must pay the non-section member price.
Please include sales tax unless ordering party is tax-exempt or a nonresident of Florida. If this order is to be purchased by a tax-exempt organization, the 
course book/tapes must be mailed to that organization and not to a person. Include tax-exempt number beside organization’s name on the order form.

 Check here if you require special attention or 
services. Please attach a general description of your 
needs. We will contact you for further coordination.

❑  AUDIO CD
(includes course book)
$215 plus tax (section member)
$240 plus tax (non-section member)

TOTAL $ _______

❑  COURSE BOOK ONLY
Cost $35 plus tax
(Certification/CLER credit is not awarded for the purchase of the 
course book only.)

TOTAL $ _______

  Enclosed is my separate check in the amount of $25 to join the City, County and Local Government Law Section. Membership expires June 30, 2009.
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update on opinions
from page 1

a county commissioner serves as a 
director of a bank contracting with the 
county regarding a housing program. 
Under Section 112.313(3), the commis-
sioner acted in his official capacity to 
purchase services from a business en-
tity of which he is a director and he 
acted in a private capacity to sell ser-
vices to the county, his political subdivi-
sion. Under Section 112.313(7)(a), the 
commissioner holds employment or a 
contractual relationship with the bank, 
a business entity doing business with 
his public agency under the contract or 
agreement between the county and the 
bank. In addition, a voting conflict of 
interest was created when the county 
commissioner voted to approve his bank 
for entry into the agreement with the 
county. No definitive answer can be 
provided regarding whether a prohib-
ited conflict would be created under 
Sections 112.313(3) and 112.313(7)(a) 
based on the commissioner’s service 
as an unpaid director of various phil-
anthropic organizations; the commis-
sioner is invited to submit particular 
scenarios for review, should such arise. 
But no voting conflict would be created 
regarding votes/measures affecting the 
philanthropic organizations because 
they are not principals by whom the 
commissioner is “retained.” Other direc-
tors of the bank’s board of directors are 
not, by virtue of being directors, “busi-
ness associates” of the commissioner 
regarding the voting conflicts law. 

CEO 08-05:
	 A prohibited conflict of inter-
est would be created under Section 
112.313(7)(a), Florida Statutes, were 
an employee of a shipping agent to 
be elected to and become a member 
of a port authority. The interests of 
his employer would be regulated by 
the port authority and a continuing 
or frequently recurring conflict of in-
terest or an impediment to the full 
and faithful discharge of public duty 
would exist because of his simultane-
ous private/public interests regard-
ing his employer’s coordination of the 
logistical aspects of the entry and exit 
of ships into the port and because of 
his employer’s complicated business 
involvements at the port. 

CEO 08-06:
	 A prohibited conflict of interest does 
not exist under Section 112.313(7)(a), 
Florida Statutes, where a member of a 
city commission is employed by a sher-
iff ’s office providing law enforcement 
services to the city under an agreement 
entered into and amended before the 
member took office. Under the circum-
stances presented and subject to the 
condition that the member’s employ-
ment is not connected to her employer’s 
provision of services to the city, a pro-
hibited conflict would not be created 
were the city and the sheriff’s office to 
contract anew. The existing agreement 
is grandfathered, intergovernmental 
agreements rarely constitute “doing 
business,” and no frequently recurring 
conflict or impediment to the full and 
faithful discharge of the member’s pub-
lic duties is indicated

CEO 08-07:
	 No prohibited conflict of inter-
est would be created under Section 
112.313(7)(a), Florida Statutes, were a 
County Commission member to have 
an ownership interest in, and serve as 
president of, limited liability companies 
providing marketing, sales, and title 
services to developers in the County. 
The Commissioner would be required 
to abstain from voting on issues which 
would inure to the special private gain 
or loss of developers or landowners 
contracting with his companies.

CEO 08-08:
	 Absent a renewal or extension of a 
contract with the county, an engineer’s 
firm’s work related to the contract will 
be “grandfathered,” and thus not pro-
hibitively conflicting, under Sections 
112.313(3) and 112.313(7)(a), Florida 
Statutes, should the engineer become 
a member of the county commission. 

Absent an exemption, a prohibited con-
flict of interest would be created under 
Sections 112.313(3) and 112.313(7)(a) 
were his firm to contract with the 
county, and a prohibited conflict would 
be created under Section 112.313(7)(a) 
were his firm to contract with an-
other company contracting with the 
county if his firm’s business with the 
other company is conducted under his 
professional licensure. No frequently 
recurring conflict or impediment to 
the full and faithful discharge of his 
public duties under the second part of 
Section 112.313(7)(a) would be created 
were his firm to work on some types of 
private sector projects in the county; 
but it would be conflicting for him or 
a member of his firm to represent a 
client before the county commission.

CEO 08-10:
	 A prohibited conflict of interest 
would not be created for a county 
property appraiser under Sections 
112.313(3) or 112.313(7)(a), Florida 
Statutes, were he to provide private 
consulting services outside his county, 
provided that no person or entity in-
volved with his provision of consulting 
services simultaneously does business 
with his public office or his county. 
Also, under the circumstances pre-
sented, a prohibited conflict was not 
created for the property appraiser un-
der Sections 112.313(3), 112.313(7)(a), 
or 112.313(8), Florida Statutes, where 
he provided private consulting ser-
vices outside his county.

CEO 08-11:
	 A voting conflict does not exist un-
der Section 112.3143(3)(a), Florida 
Statutes, regarding city council mea-
sures affecting clients of an attorney 
against whom a city councilmember 
has made a criminal complaint and, 

continued. . .

If you’ve got questions, we’ve got answers.

The Law Office Management
Assistance Service of The Florida Bar

CALL Toll-Free 866/730-2020
jrphelps@flabar.org
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under the facts presented, it appears 
that the member would not be permit-
ted to abstain from voting under Section 
286.012, Florida Statutes. Neither the 
attorney nor her clients (the persons 
or entities affected by the measures) 
would stand in a relationship to the 
councilmember enumerated under Sec-
tion 112.3143(3)(a), or in a similar rela-
tionship to the councilmember, and the 
councilmember’s economic, financial, or 
similar interests would not be affected.

CEO 08-12:
	 Under the circumstances present-
ed, a school board member would not 
be presented with a voting conflict 
regarding measures affecting an ar-
chitectural firm, an owner of which co-
owns with his wife a residence leased, 
with an option to purchase, as the resi-
dence of the member and her husband. 
Under the circumstances presented, 
the votes/measures would not affect 
the member or her husband (relative) 
and “landlord” is not a relationship 
enumerated in Section 112.3143, Flor-
ida Statutes. The situation presented 
is indicative of a fair market value, 
arms-length transaction made by the 
owners of the property for the purpose 
of leasing/selling the property; it does 
not indicate that the transaction was 
intended to influence the member in 
her official capacity toward the firm. 
No prohibited conflict under either 
the first or second parts of Section 
112.313(7)(a), Florida Statutes, is in-
dicated, under the facts presented. 

CEO 08-15:
	 A prohibited conflict of interest 
would be created under Sections 
112.313(3) and 112.313(7)(a), Florida 
Statutes, were an employee (executive 
director/general counsel) of a health 
facilities authority to provide legal 
services (bond issuer’s counsel servic-
es), via her private law practice, to the 
authority. The public employee would 
be acting in a private capacity to sell 
services to her agency and she would 
hold employment or a contractual re-
lationship with a business entity (her 
firm) doing business with her agency. 
However, a prohibited conflict would 
not be created under either statute 

were the employee to perform issuer’s 
counsel services in her capacity as an 
authority employee.

CEO 08-16:
	 Under the circumstances present-
ed, a prohibited conflict of interest 
would not be created under Section 
112.313(7)(a), Florida Statutes, were 
a city police officer to own and operate 
a business locating items of property 
(collateral) for lenders or agents of 
lenders; nor would a prohibited conflict 
be created were the business to recover 
the property. The lack of need for law-
enforcement-sourced information to 
locate the property, no use of law en-
forcement uniforms or equipment in 
conducting the business, the business’s 
clients waiving confidentiality under 
Section 493.6119, Florida Statutes, 
to further the officer’s duty to report 
crime if encountered via his business, 
and the business’s not having clients 
who do business with or who have a 
relationship with the police depart-
ment, all support a lack of conflict and 
harmonize the existing situation with 
prior Commission on Ethics opinions.

CEO 08-17:
	 An employee of the Florida Depart-
ment of Transportation would not be 
prohibited from accepting employ-
ment with an independent contractor 
responsible for maintaining certain 
Department assets, because her in-
volvement with the contract was not 
“substantial;” nor would the salary she 
would receive be limited under Section 
112.3185, Florida Statutes.

CEO 08-18:
	 A former employee of the Florida 
Turnpike Enterprise who obtained 
employment with an independent con-
tractor doing business with both the 
Florida Department of Transporta-
tion and the Florida Turnpike Enter-
prise is prohibited from “representing” 
her private sector employer before 
the Florida Turnpike Enterprise, 
but not the entire Florida Depart-
ment of Transportation under Section 
112.313(9)(a)4, Florida Statutes.

CEO 08-22:
	 No conflict of interest would be cre-
ated under Section 112.313(7), Florida 
Statutes, where a Town Commission 
member also serves as an uncompen-
sated member of a volunteer fire de-
partment contracting with the Town. 

Nor would any voting conflict exist 
where the member, in addition to be-
ing uncompensated, is not an officer 
or director of the department, and the 
measure being voted on would not in-
ure to his own special private gain or 
loss. No prohibited conflict of interest 
is created by the Commissioner’s mem-
bership in a political action committee, 
where he is not an officer or director of 
the organization, and there is no litiga-
tion or other relationship between the 
committee and the Town.

CEO 08-23:
	 A prohibited conflict of interest 
would not be created under Sec-
tion 112.313(7)(a), Florida Statutes, 
were a corporation of a member 
of a county public transportation 
commission to rent limousine ser-
vice from companies regulated by 
the commission. Under the first 
part of the statute, the corporation, 
rather than the member, would hold 
a contractual relationship with the 
regulated companies; under the 
second part, the situation presented 
does not indicate a continuing or 
frequently recurring conflict or an 
impediment to the full and faithful 
discharge of the member’s public 
duties. Further, the exemption of 
Section 112.313(12)(j), Florida Stat-
utes, would not be applicable to the 
situation.

CEO 08-24:
	 No voting conflict would be created 
under Section 112.3143(3)(a), Florida 
Statutes, were a member of a city 
council to vote on a measure to appoint 
a person as mayor, where the member 
is an applicant for the appointment. 
The vote would affect the public in-
terest of the city (a public entity) and 
any gain or loss to the member would 
not be prohibited because of Section 
112.313(5), Florida Statutes.

CEO 08-25:
	 No voting conflict would be cre-
ated under Section 112.3143(3)(a), 
Florida Statutes, were a member of a 
town council to vote on a measure to 
appoint an interim council member, 
where the member is an applicant 
for the appointment. The vote would 
affect the public interest of the town 
(a public entity) and any gain or loss 
to the member would not be prohib-
ited because of Section 112.313(5), 
Florida Statutes.

update on opinions
from page 7
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ominous trial date. Although these 
external motivators for settling cases 
may not exist pre-suit there are an 
equal number of internal motivators 
which are often overlooked and war-
rant consideration when contemplat-
ing pre-suit mediation.

Cut Costs
	 Money is the ultimate motivator, 
and pre-suit mediation simply makes 
good economic sense. “The earlier a 
case can be resolved, the greater the 
cost/benefit ratio for both sides.”1 
Parties that have not engaged in the 
lengthy discovery process can con-
sider using those unexpended funds 
toward resolving the case rather than 
engaging in discovery - perhaps al-
lowing a pre-suit offer to be greater 
than what could be considered once 
litigation is commenced or a party 
to accept a lower offer because out-
of-pocket expenditures are limited. 
Resources that would otherwise be 
used to conduct discovery, prepare 
for trial and try the case can be used 
instead to resolve the dispute.2

Reduce Emotional Baggage
	 Emotions are probably the sec-

Pre-Suit
from page 1

ond most important motivator. Emo-
tions often run high in litigation. This 
emotional factor can be significantly 
reduced, although not eliminated 
entirely, when parties agree to en-
gage in pre-suit mediations. We have 
all participated in depositions with 
our client wincing beside us at every 
word the deponent is uttering. Those 
emotional flare-ups are certainly a 
natural result of hearing something 
which is unpleasant or distasteful. 
The sting of hearing the other party’s 
position does not usually fade with 
time and often leads a party to be 
less inclined to deal reasonably and 
rationally with the other party.
	 Pre-suit mediation can allow par-
ties to negotiate without the pos-
turing and resistance the discovery 
process can create.

Save Time
	 Time is another factor. Litigation is 
a long, arduous process. Once parties 
have invested substantial amounts 
of time sitting through multiple at-
torney conferences and depositions 
and crafting responses to lengthy in-
terrogatories and repeated requests 
to produce, their positions harden 
and their perceptions regarding the 
strength of their case becomes en-
grained and hardened. This is when 
expectations can soar and become 
unreasonable. And, it is why we oc-

casionally encounter the attorney 
at mediation who needs the media-
tor to focus the clients on realistic 
resolution of the matter. At pre-suit 
mediation negotiations are initiated 
early enough that the parties’ resolve 
is often not solidified and openness 
to cooperation and compromise still 
exists.
	 Time is also a consideration be-
cause of the delay which comes with 
litigation. As court budgets are tight-
ening, hearing times and trial dates 
are harder and harder to come by. 
Many clients are confused by the time 
it takes to resolve a case from the date 
of filing to Final Judgment. Pre-suit 
mediation allows parties to retain or 
regain control of their calendars.

Public Records Law Affords Ear-
ly Discovery
	 Finally, some shy away from pre-
suit mediation because of the per-
ceived inability to prepare a case prior 
to initiating a lawsuit. However, in 
the government sector the discovery 
process need not await the filing of 
a lawsuit. Governmental entities in 
Florida are subject to Florida’s Pub-
lic Records Law. The material which 
would be obtained through the dis-
covery process can often be obtained 
pre-suit with public records requests.

The Bottom Line
	 The time is right to give pre-suit 
mediation a chance. Your governmen-
tal clients will appreciate the oppor-
tunity to resolve the matter early on 
and less expensively. Your individual 
clients will appreciate the opportu-
nity to resolve the matter early on 
at little cost to them financially or 
emotionally. For all clients, pre-suit 
mediation gives them a much-needed 
measure of control, both in terms of 
time and resources. Pre-suit media-
tion, even if unsuccessful, is a useful 
pre-suit strategy to narrow issues 
and get a first glimpse of the other 
party’s case.3

Endnotes
1 Clelland, Ted, “Pre-suit Mediation; Good Eco-
nomics?,” May 13, 2008, adrted.com, accessed 
September 12, 2008, http://adrted.com/articles.
htm.
2 Florida Mediation and Arbitration LLC, “Pre 
Suit Mediation,” floridamediator-arbitrator-
umpire.com, accessed September 12, 2008, 
http://floridamediator-arbitrator-umpire.com/
PreSuitMediation.html.
3 Id. 
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The Florida Bar and LegalSpan 
Bring Online CLE to Attorneys

	 Since August of 2000, The Florida Bar has been offering quality CLE programs as online, on-demand 
seminars through their partnership with LegalSpan. The popularity of this type of education delivery 
method has been growing exponentially ever since.

	 With increasingly hectic schedules and the rising cost of travel, attorneys are turning to the internet 
to satisfy their educational needs. Online CLE programs offer the flexibility of viewing programs at your 
own pace, anytime, anywhere. 

	 Whether a first time or net savvy user, Florida attorneys are finding that online CLE programs are time 
saving and easy to use. 

“I am very pleased to be able to have these seminars made available to members of The Florida Bar in the 
format that you have provided. With the format you have provided, I feel that I am at the seminar and I 
have the materials which I can download and save for future reference. Thanks for a great product well 
presented and technically friendly!” — Andrew, Live Oak

“I found this online seminar to be convenient, understandable, and user-friendly. I will use this method 
more in the future. Thank you for this informational and convenient seminar” — Gerald, West Palm 
Beach

“Excellent resource. A very convenient way to engage in continuing education that has high quality speak-
ers and content” — Bruce, Miami Beach 

“This is the greatest thing ever invented. I can now complete my CLE requirements at home. Everything 
was so easy. Thank you.” — Sheila, Largo

“Terrific site and material. It makes it much easier to get CLE credit, and makes the materials much more 
useful since they can be viewed multiple times.” — Thomas, Brandon

	 With the explosion of MP3 players and iPods in the market, LegalSpan developed the technology to en-
able The Florida Bar to introduce Downloadable Audio versions of their CLE programs. Since it’s inception 
in March of 2006, the Downloadble versions of The Florida Bar’s CLE programs have become as popular a 
method of obtaining education as Online CLE. “We want to foster greater collaboration among members 
and a more vibrant educational dialogue. Attorneys learn best at their own pace, in their own way, in a 
comfortable environment. Our online options give members educational content when and where they 
want it” said Programs Division Director Terry Hill.

	 The Florida Bar’s catalog of online and downloadable programs is robust, offering over 200 programs, 
covering all practice areas. Attorneys are able to enjoy the time and money savings without sacrificing 
content, by participating in these types of programs. The complete catalog of Florida Bar CLE courses 
can be viewed at www.floridabar.org/cle by accessing the LegalSpan link under Online Courses.
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