A.

Chapter XXI.

Public meetings.

Florida Congtitution; Accessto public records and meetings.

Article |, Section 24 of the Congtitution States:

@

(b)

(©

(d)

Every person hasthe right to inspect or copy any public record made or received
in connection with the officia businessof any public body, officer, or employee of
the dtate, or persons acting on their behalf, except with respect to records
exempted pursuant to this section or specificaly made confidentid by this
Condtitution. Thissection specificaly indudesthelegidative, executive, andjudicd
branches of government and each agency or department created thereunder;
counties, municipaities, and didricts;, and each congtitutiona officer, board, and
commission, or entity created pursuant to law or this Congtitution.

All meetings of any collegid public body of the executive branch of date
government or of any collegid public body of acounty, municipdity, school didrict,
or specid digtrict, a which officia actsareto betaken or a which public busness
of such body is to be transacted or discussed, shdl be open and noticed to the
public and meetings of the legidature shal be open and noticed as provided in
Articlelll, Section 4(€), except with respect to meetings exempted pursuant tothis
section or specificdly closed by this Condtitution.

This section shdl be sdf-executing. The legidature, however, may provide by
generd law passed by a two-thirds vote of each house for the exemption of
records from the requirements of subsection (8) and the exemption of meetings
from the requirements of subsection (b), provided that such law shdl state with
Specificity the public necessity justifying theexemption and shal be no broader than
necessary to accomplish the stated purpose of thelaw. Thelegidature shall enact
laws governing the enforcement of this section, including the maintenance, contral,
destruction, disposa, and dispostion of records made public by this section,
except that each house of the legidature, may adopt rules governing the
enforcement of this section in relation to records of the legidative branch. Laws
enacted pursuant to this subsection shal contain only exemptions from the
requirements of subsections(a) or (b) and provisions governing the enforcement of
this section, and shdl relateto one subject.

All laws that are in effect on July 1, 1993 that limit public access to records or
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meetingsshdl remaininforce, and such lavsapply to records of thelegidativeand
judicid branches, until they are repealed. Rules of court that are in effect on the
date of adoption of this section that limit access to records shal remain in effect
until they are repeded.

B. Section 286.011, Fla. Stat., Government in the Sunshine L aw.
Section 286.011, Ha. Stat., in pertinent part provides.

@ All mestings of any board or commission of any state agency or authority of any
date agency or authority or of any agency or authority of any county, municipd
corporation, or politicad subdivison, except as otherwise provided in the
Condtitution, a which officid acts are to be taken are declared to be public
meetings open to the public at al times, and no resolution, rule, or forma action
shdl be considered binding except as taken or made at such meeting. The board
or commission must provide reasonable natice of al such meetings.

2 The minutes of a meeting of any such board or commission of any such date
agency or authority shal be promptly recorded, and such records shal be opento

public ingpection.

(6) All persons subject to subsection (1) are prohibited from holding meetings at any
facility or location which discriminates on the basis of sex, age, race, creed, color,
origin, or economic status or which operatesin such amanner asto unreasonably
restrict public access to such afacility.

C. Intent of statute.

1 Theintent of the Government in the Sunshine Law was “to cover any gathering of some of
the members of a public board where those members discuss some matters on which
foreseeable action may be taken by the board.” Hough v. Sieinbridge, 278 So. 2d 288,
289 (Fla. 3d Dist. App. 1973).

2. The purpose of the Government in the Sunshine Law was “to prevent a non-public
mesetings the cryddlization of secret decisons to a point just short of ceremonid
acceptance.” Town of PAm Beach v. Gradison, 296 So. 2d 473, 477 (Fla. 1974).

D. What constitutes a meeting.
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The Sunshine Law gpplies to any means of communication between two members of the
same board.

a

Appliesto any function where two members of the same board are present. See
Ha. Atty. Gen. Op. 86-23 (1986) (dection campaign function attended by two or
more members of the city council was subject to Sunshine Law) and Rowe v.
Pindlas Sports Authority, 461 So. 2d 72 (Ha 1984) (since no two individuals
who were members of the same governing body were present & mesting, no
Sunshine Law violation occurred).

Must have two participants taking part. Deerfied Publishing, Inc. v. Robb, 530
So. 2d 510 (Fla 4th Dist. App. 1988).

The entire decison-making process is subject to the Sunshine Law. Times
Publishing Co. v. Williams, 222 So. 2d 470 (Fla. 2d Dist. App. 1969).

Appliesto dl assemblies or meetings, whether structured or casual, where there
are discussons of matters which may foreseeably come before a board or

commission are subject to the requirements of the Sunshine Laws. See Board of
Public Ingtruction of Broward County v. Doran, 224 So. 2d 693 (Fla. 1969). See
aso Fa Atty. Gen. Op. 00-08 (2000) (forum at which two or more members of
the same district board were present and discussed mattersthat might foreseeably
come before the board for officia action, was subject to the Sunshine Law).

However, commissioners may attend acommunity devel opment board meeting and
express their views on a proposed ordinance, but the commissioners may not
discuss or debate issues among themsalves. Fla. Atty. Gen. Op. 98-79 (1998).
Seedso Fla Atty. Gen. Op. 00-68 (2000) (city commissioners could attend other
city board meetings and comment on agenda items that may subsequently come
before the commission for find action, but may not engagein discussionsor debate
on the issues amongst themsalves).

Sunshine Law may apply even if thereis no formd or informa meeting. In an informa

opinion dated June 29, 1973, the Attorney Generd's Office reviewed a procedure utilized
by acity commission whereby a memorandum was circulated by one commissioner upon
which other members of the commission could writetheir concurrence or disapprovd of the
position, with the act becoming formally approved when dl concurred. This procedure,
even though none of the commissoners actudly met formaly or informally, was construed
to be aviolation of the Sunshine Laws.

Sunshine Law gpplies to certain communications that may not necessarily involve two
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members of the same board.

a Collective bargaining.

@ In City of Fort Myers v. News-Press Publishing Co., 514 So. 2d 408
(Fla. 2d Dist. App. 1987), the court held that the provisionsof Ha. Stat. §
286.011 were gpplicable to the entire collective bargaining procedure,
even after the declaration of animpasse. An interesting aspect of thiscase
isthat the court appearsto have found that the gpplicability of the Sunshine
Laws to bargaining sessons was broad enough to encompass private
discussions between the attorneys representing labor and management in
their attemptsto settle or resolve collective bargaining mettersprior to and
during the course of a special master proceeding.

2 But, agtatutory exemption does exists for meetings between the collective
bargaining negotiator and the city/county board or commission (legidative
body) wherein the subject is discussion of collective bargaining metters.
Fla. Stat. § 447.605(1).

b. A party cannot act as a liaison between two members of same board or take an
officid pall. See Blackford v. School Bd. of Orange County, 375 So. 2d 578,
580 (Fla. 5th Dist. App. 1978) (six sessionsof discussions, repetitivein content, in
rapid-fire serigim and of such obvious officid portent, resulted in six de facto
mestings by two of more members of the same board).

C. Sunshine Law gpplies if a Sngle member has been ddegated decison making
authority to act on behaf of his or her board. See Fla. Atty. Gen. Op. 74-294
(1974); FHa Atty. Gen. Op. 86-23 (1986); Fla. Atty. Gen. Op. 87-34 (1987);
Rowe v. Pindlas Sports Authority, 461 So. 2d 72 (Fla. 1984).

E. Boards and committees subject to the public meetings law.

1.

Governing bodies and decision-making committees of government agencies.

a

Musgt be a governmentd agency. See McCoy Regtaurants, Inc. v. City of
Orlando, 465 So. 2d 546 (Fla. 5th Dist. App. 1987) and McCoy Restaurants,
Inc. v. City of Orlando, 392 So. 2d 252 (Fla. 1980).

Appliesto public boar dsand commissions, and to the members of such boards
and commissions. Also gppliesto the members-dect of boards, commissions, and
agencies. Hough vs. Stembridge, 278 So. 2d 288 (Fla. 3d Dist. App. 1973).
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Includedl legidative bodiesand generdly to other decis on-making committees of
local government entities. Includes boards or commissions created by law or by a
public agency. Lyonv. Lake County, 765 So. 2d 785 (Fla. 5th Dist. App. 2000),
rev. den. 790 So. 2d 1105 (Fla. 2001).

2. Advisory boardsor committees, induding committeesof staff members, other than those
which are mere fact-finders.

a

C.

The Sunshine Law “equdly binds dl members of governmenta bodies, be they
advisory committee membersor dected officias.” Monroe County v. Pigeon Key
Historical Park, Inc., 647 So. 2d 857, 869 (Fla. 3d Dist. App. 1994).

However, when acommittee has been established drictly in an advisory capacity,
and conducts only fact-finding activities, such as informeation gathering and
reporting, then those activities are not subject to the Sunshine Law.

@

@)

3

In Cape Publications v. City of PAm Bay, 473 So. 2d 222 (Fla. 5th Dist.
App. 1985), the court held that staff did not constitute a board where it
was merely asking questions of gpplicantsfor chief of policein front of the

city manager.

In Knox v. Didrict School Board of Brevard County, 821 So. 2d 311
(Ha 5th Digt. App. 2002), the court held that a team of staff members
who interviewed and eva uated candidatesfor school principd, resultingin
recommendations to the school superintendent, was not subject to the
Sunshine Law, because dl of the applications were forwarded to the
superintendent, and it was the superintendent who then determined which
gpplicantstointerview and recommend to the school board. Although the
team of staff members made recommendations, al of the applications for
the school principa position were sent to the superintendent, who then
decided which applicants to interview and nominate to the school board.

In Mdlina v. The City of Miami, 837 So. 2d 462 (Fla. 3d Dist. App.
2002), the Third DCA found that investigations by a Discharge of
Frearms Review Committee were not subject to the open meeting
requirements of the Sunshine Law, because the committee was nothing
more than a meeting of gtaff members who served in a fact-finding,
advisory capacity to the chief of police.

In Krause v. Reno, 366 So. 2d 1244 (Fla. 3d Dist. App. 1979), the Florida
Supreme Court held that once a city manager utilized acitizensadvisory group
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to assst himin screening appli cations and making recommendationsfor the position
of chief of police, he creasted a* board” within contempl ation of the Sunshine Law.

Citizens planning commission, comprised of a group of private citizens who
were gppointed by the town council, was subject to the Sunshine Law because the
committee acted on behdf of the council in an advisory capacity and participatedin
the formulation of the zoning plan. Town of PaAm Beach v. Gradison, 296 So. 2d
473 (Fla. 1974).

Ad hoc committee appointed by a county board of rules and appeals (and
comprising of board members, with the exception of one member) to review
building plans of aparking garage for compliance with fire resistivity requirements
was subject to the Sunshine Law, as the committee “made a ruling affecting the
decison-making process and it was of dgnificance” SpillisCandela& Partners,
Inc. v. Centrust Savings Bank, 535 So. 2d 694, 695 (Fla. 3d Dist. App. 1988).
See dso Leach-Wdllsv. City of Bradenton, 734 So. 2d 1168 (Fla. 2d Dist. App.
1999) (ad hoc sdlection committee task of short listing top three firms for city
project was forma action that required a public meeting).

Community advisory committee, condsting of appointees of the city council
which would meet a leas quarterly, receive citizen input, and make
recommendations to the city council, must comply with the requirements of the
Government in the Sunshine Law. However, acitizensmeseting of street and block
representatives and other representatives of the community, that served to express
common concerns and develop issues which may then be presented for
cong deration to the Community Advisory Committee, would not be subject tothe
Sunshine Law. Ha. Atty. Gen. Op. 98-13 (1998).

Advisory committee was subject to the Sunshine Law, becauseit was created by
city ordinance to make recommendations to the city regarding vegetation and
proposed development. However, two or more members of the committee could
conduct survey visits without subjecting themselves to the notice requirements of
the Sunshine Law, provided the members did not discuss the proposed
development when conducting the survey. Fla Atty. Gen. Op. 02-24 (2002).

Committee composed of staff and one outside per son was subject to the
Sunshine Law, where the committee was created by a purchasing director to
“weed through the various [contract] proposds, to determine which were
acceptable and to rank them accordingly.” Silver Express Company v. Miami-
Dade Community College, 691 So. 2d 1099 (Fla. 3d Dist. App. 1997).
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In the case of Wood v. Marston, 442 So. 2d 934 (Fla. 1983), the Florida
Supreme Court found that the meetings of a search and screen committee,
congting of faculty memberswho had adecison-making functionin thescreening
of gpplicants for a new dean, were improperly closed to the public.

Hospital budget committee, which conggently entirdly of staff members, was
subject to the Sunshine Law, because the governing authority of the hospita hed
delegated the responsibility of preparing the proposed budget to the committee.
News-Press Publishing Company v. Carlson, 410 So. 2d 546 (Fla. 2d Dist. App.
1982).

In Evergreen the Tree Treasurers of Charlotte County, Inc. v. Charlotte County
Board of County Commissoners, 810 So. 2d 526 (Fla. 2d Dist. App. 2002), the
court held that a development review committee established by county ordinance,
and cong sting of county staff memberswho had the authority for thefina gpprova

of development projects, was subject to the Sunshine Law. The committee
members no longer functioned as staff members but stood “in the shoes of such

public officds insofar as gpplication of Government in the Sunshine Law is
concerned.”

Mesetings of a technical review committee created by county ordinance were
subject to the provisonsof the Sunshine Law, but informd, informationa meetings
of the pre-technical review committee were not. Lyon v. Lake County, 765 So.
2d 785 (Fla. 5th Dist. App. 2000), rev. den. 790 So. 2d 1105 (Fla. 2001).

Certain private entities, if “standing in the shoes of the public agency.”

a

The test to determine whether a private entity is subject to the Sunshine Law is
whether the private entity is merely providing services to the public agency, or “is
gtanding in the shoes of the public agency.” Fa Atty. Gen. Op. 98-21 (1998).
For example, if a county commisson dissolves its culturd affairs council and
desgnates a nonprofit organization to fulfill that role for the county, then the
nonprofit organization would be subject to the SunshineLaw. FHa Atty. Gen. Op.
98-49 (1998).

If a county ordinance provided that an ar chitectural review committee of a
homeowners association must review and approve gpplications for county
building permits, then the architectural review committee was subject to the
Sunshine Law, and must give public notice of itsmeetings and open the meetingsto
the public a large. In this scenario, the county=s function of reviewing and
gpproving building permits had been dd egated to the architecturd committee. Ha
Atty. Gen. Op. 99-53 (1999).
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F.

Notice.

Astronauts Memoria Foundation, anonprofit corporation, when performing duties
funded under the Genera Appropriations Act, was deemed to be subject to the
Sunshine Law. Fla. Atty. Gen. Op. 96-43 (1996).

Activities of the Martin County Golf and Country Club, Inc., a not-for-profit
corporation, which was specificaly created to contract with a county for the
operation of apublic golf course on county property acquired by public funds, was
subject to the Sunshine Law. Ha. Atty. Gen. Op. 02-53 (2002).

In Memorid Hospita-West Volusia, Inc. v. News-Journa Corporation, 729 So.
2d 373 (Fla 1999), the FHorida Supreme Court held that a private nonprofit
organization that operated a hospital for the West VVolusia Hospitd Authority (an
independent taxing digtrict created by the Horida Legidature), pursuant to alease
and operating agreement with same, was subject to the open meeting requirements
of the Sunshine Law. Citing Wood v. Marston, 442 So. 2d at 939, the court
found that “the Authority’ s delegation of the performance of its public purposeto
West Volusia, Inc. is smilar to the delegation of officid acts by Marston that
caused the search and screening committee in Wood to come within section
286.011, Florida Statutes.” 729 So. 2d at 383. But see Fla. Stat. § 395.3036
(2003) (providing that records and meetings of private corporations that lease
public hedth care facilities are exempt from Public Records Act, Sunshine Law,
and Articlel, S. 24(a) and (b), Florida Congtitution, so long as the public hospital
digtrict and private lessee are sufficiently distinct).

However, a private corporation that performs services for a public agency and
receives compensation for such services pursuant to acontract or otherwise, isnot
by virtue of that relationship aone necessarily subject to the Sunshine Law, unless
the public agency’ sgovernmenta or legidative functions have been delegated toit.
See McCoy Restaurants, Inc. v. City of Orlando, 392 So. 2d 252 (Fla. 1980)
(arlines are nat, by virtue of ther lease with the aviation authority, public
representatives subject to the Sunshine Law).

1. Reasonable naotice.

a

In Hough vs. Stembridge, 278 So. 2d 288 (Fla. 3d Dist. App. 1973), the court
held that the Sunshine Law did not prohibit a board or commission from taking
action on amatter which had not been placed on an agenda, but it did prohibit a
board or commission from holding a public meeting without reasonable notice to
the public.
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In Law and Information Services, Inc. v. City of RivieraBeach, 670 So. 2d 1014
(Fla. 4th Dist. App. 1996), rev. den. 678 So. 2d 1287 (Fla. 1996), the court held
that, while there is a need to notice a public meeting, there is no need to notice
each item on the agenda.

Smilaly, in Yarbrough v. Young, 462 So. 2d 515 (Fla. 1st Dist. App. 1985), the
court found that athough reasonabl e notice of ameeting was mandatory under the
Sunshine Law, a posted agenda was not aways necessary. The court aso

determined that three days notice of a meeting constituted reasonable notice.

In Ha Atty. Gen. Op. 03-53 (2003), the Attorney Generd’'s Office
acknowledged that a city commission was not prohibited from following its
procedurd policy of dlowing the addition of topics to the agenda of a regularly
noticed meeting, and taking forma action on any matter added to said agenda.
However, the Attorney Generd’s Office strongly recommended that the city
commission postpone forma action on a controversa matter coming before the
commission a a meeting, where the public had not been given notice that such
matter would be discussed.

In Rhea v. City of Gainesville, 574 So. 2d 221 (Fla. 1st Dist. App. 1991), the
court held that notice of approximately one hour and thirty minutesin advance of a
speciad meeting wasinaufficient.

Fla. Atty. Gen. Op. 90-56 (1990) discusses the potential need to re-advertise
“continued” meetings.

Types of notice.

a

Some meetings require public notice to be advertised in aloca newspaper. See
eg., Ha Stat. § 125.66 (public hearing for adoption of county ordinances); Fla
Stat. 8 166.041 (public hearing for adoption of municipa ordinances); Fla. Stat. 8
164.1053, et seq. (conflict assessment meetings); Fla Stat. § 163.3225
(consderation of a development agreement); Fla. Stat. 8 286.011(8) (closed
attorney-dient meetings to discuss pending litigation).

The Attorney Generd’ s Office has suggested that, absent a statutory requirement
for aspecific type of notice, due or reasonable notice would vary depending onthe
facts of the Stuation and the board involved. See Fla. Atty. Gen. Op. 91-95
(1991); Fla. Atty. Gen. Op. 91-90 (1990); Fla. Atty. Gen. Op. 80-78 (1980). In
Fla. Atty. Gen. Op. 90-56 (1990), the following guidelines were suggested:
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G.

Access.

1.

Q) The notice should contain thetime and place of the meeting and an agenda
(if no agendaiis available, subject matter summations might be used).

2 The notice should be prominently displayed in the appropriate agency’s
office.

3 Emergency sessions should be afforded the most gppropriate and effective
reasonable notice under the circumstances, and specia meetings should
have at least twenty-four hours notice to the public.

4 Press releases or telephone calls to the wire services and other
media are highly effective.  On matters of criticd public concern,
advertigng inloca newspaper of generd circulation would be appropriate.

Assuggested in Fla. Atty. Gen. Op. 73-170 (1973), “[i]f the purposefor noticeis
kept in mind, together with the character of the event about which noticeisto be
given and the nature of the rights to be affected, the essentid requirements for
natice in that Stuation will suggest themsdves”

Fla Stat. § 286.26 providesfor bility of public meetingsto physicaly handicapped
persons.

Ha Stat. § 286.011(6) prohibits holding public meetings at any facility or location which
discriminates on the basis of sex, age, race, creed, color, origin or economic status, or
which operates in such amanner as to unreasonably restrict public access.

a

In Rhea v. School Bd. of Alachua County, 636 So. 2d 1383 (Fla. 1st DCA
1994), the court held that aworkshop held more than 100 milesfrom the board' s
headquartersviolated the Sunshine Law. See dso Bigdow v. Howze, 291 So. 2d
645 (Fla 2d Dist. App. 1974).

In Fla. Atty. Gen. Op. 03-03 (2003), it was opined that acity could not enter into
aninterloca agreement to conduct city commisson meetings at afacility outsdeits
boundaries, but that it may seek legidative enactment of aspecial law to authorize
such action. Pending passage of a pecid law, however, the meetings should be
held at a place accessible to the public and within the city’ s jurisdiction.

Internet meetings.
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In Fa Atty. Gen. Op. 02-32 (2002), the Attorney Generd’ s Office determined
that the use of an dectronic bulletin board by board members of a water
management digtrict to discuss matters that may be addressed by the board
violated the Sunshine Law, since the public was not permitted to participatein the
online discussons.

However, in Fla. Atty. Gen. Op. 02-66 (2002), it was opined that membersof an
arport authority could conduct informal discussions over the internet if proper
notice was given and interactive access afforded to the public. The authority
should provide public access via the internet, and designate locations where
computers with internet access would be available.

H. M eeting minutes.

1.

Definition of minutes. In Fla. Atty. Gen. Op. 82-47 (1982), minutesasusedin Fla. Stat. §
286.011(2) are defined as “abrief summary or series of brief notes or memoranda’ of a
mesting.

Requirements.

a

Minutes are required. Pursuant to Fla. Stat. § 286.011(2) provides that the
minutes of ameeting of board, commission or authority of any county, municipa
corporation or political subdivison shall promptly be recorded and opento public

ingoection.

A vote to accept or revise and adopt the minutes. In Ha. Atty. Gen. Op. 02-51
(2002), it was determined that acity may not adopt arule of procedureauthorizing
goprova of minutes of prior public meetings, which does not require that the
minutes be read or Sgned at a subsequent meeting if no changesto the minutesare
made. Rather, a vote to accept or revise and adopt the minutes of the city
commisson meetings should be taken at a public meeting.

Videotaping of meetings.

1.

In the case of Pinellas County School Board v. Suncam, Inc., 829 So. 2d 989 (Fla. 2d
Dist. App. 2002), the court held that the board's refusal to alow the videotaping of a
public meeting violated the Sunshine Law. Although the court noted thet the Sunshine Law
did not explicitly provide for the video recording of public meetings, refusng to dlow
recording violated the spirit, intent and purpose of the Sunshine Law.

In Ha Atty. Gen. Op. 91-28 (1991), the Attorney Generd concluded that amunicipdity
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may not prohibit a citizen from videotaping mestings of the city council through the use of
nondisruptive video recording devices. The Attorney Generd noted that while a public
board may adopt reasonable rules and policies to ensure the orderly conduct of public
meetings, any rulethat prohibited the use of silent or nondisruptive recording deviceswould
appear to be unreasonable, arbitrary, and thusinvdid.

J. Attendance at meetings; voting.

1.

Quorum. The Attorney Generd’ s Office has concluded that, in the absence of agtatuteto
the contrary, a quorum of the members of a public body must be physicaly present at a
meeting in order to take action. See Fla. Atty. Gen. Op. 03-41 (2003); Fla. Atty. Gen.
Op. 83-100 (1983); Fla. Atty. Gen. Op. 89-39 (1989).

a In Fla. Atty. Gen. Op. 01-66 (2001), it was determined that if a quorum was
necessary for the airport authority to take action, then the members condituting a
quorum must be physicaly present a the meeting, athough the meeting may be
broadcast over the Internet.

b. Participation by telephone by an absent member in a public meeting should be
permitted only in extraordinary circumstances and when a quorum of the board
membersis physcaly present a the meeting. Fla. Atty. Gen. Op. 03-41 (2003).

C. Physcaly-disabled members of a board may participate and vote on board
matters by eectronic meansif they are unableto attend apublic megting, solong as
aquorum of the members of the board is physicaly present at the mesting site.
Fla Atty. Gen. Op. 02-82 (2002).

Vating.

a In condderation of the requirements of the Sunshine Law, members of locd

government boards, commissions, or agencies should dso beawarethat Fla. Stat.
§ 286.012 prohibits those members who are present a any meeting from
abstaining from voting in regard to any of that agency's decisons, except where
thereis, or appearsto be, apossible conflict of interest under the provisonsof Fla
Stat. 88 112.311, 112.313, or 112.3143. In such cases, the local government
body member must not vote, and then must comply with the disclosure
requirements of § 112.3143.

b. In George v. City of Cocoa, 78 F.3d 494 (11th Cir. 1996), the court held that a
city councilman's possible run for a seet based on redigtricting did not require him
to abstain from voting. Infact, under Floridalaw, he was required to vote, asthe
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potentia conflict wastoo speculative. Seeadso Fla Atty. Gen. Op. 87-17 (1987)
(county commissioner may abstain from voting on ameasure to avoid cregting an
gppearance of impropriety only where such impropriety amounts to a conflict of
interest).

C. Advisory board membersare al so subject to thevoting requirementsof Ha. Sat. §
286.012, and avote must be recorded for every member present unlessaconflict
exists. Fla Atty. Gen. Op. 02-40 (2002).

K. Decorum.
1. Fla. Stat. 8 871.01 provides:
Whoever willfully interrupts or disruptsaschool or any assembly of people
met for the worship of God or for any lawful purpose shdl be guilty of a
misdemeanor of the second degree ...
2. The FHorida Supreme Court has held that Fla. Stat. § 871.01 is not violative of the First
Amendment of the United States Condtitution and isfacidly conditutiond. See S.H.B. v.
State, 355 So. 2d 1176 (Fla. 1977).
3. Fla Stat. § 871.01 gpplies by its terms to “any assembly of people met for any lawful
purpose’ and has been applied to atown council meeting. See Weidner v. State, 380 So.
2d 1286 (Fla. 1980).
4, Someloca government entities have adopted ordinanceswhich regulate public participation
at board and commission meetingsand providefor theremova of disruptive persons. See
Jonesv. Heyman, 888 F.2d 1328 (11th Cir. 1989).
L. First Amendment consider ations.
1 Public and nonpublic forums. Judicid review of governmentd restrictionsinvolving speech

on public property depends on whether the speech takes place in a public or nonpublic
forum.

a Nonpublicforums. Regulationslimiting speskersare upheldinanonpublicforumif
they are reasonable and not merely the result of disagreement with the spesker's
point of view. Jonesv. Heyman, 888 F.2d 1328, 1331 (11th Cir. 1989).

b. Traditiond public forums. Inatraditiona public forum, such asapark, street or
sdewak, agovernment’s power to restrict expressive activity is limited:
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For the State to enforce a content-based excluson it must show
that its regulation is necessary to serve acompelling state interest
andthat itisnarrowly drawnto achievethat end.... The State may
adso enforce regulations of the time, place, and manner of
expresson which are content-neutral, are narrowly tailored to
serve a dgnificant government interest, and leave open ample
dternative channdls of communication.

Jones v. Heyman, 888 F.2d 1328, 1331 (11th Cir. 1989), quoting Airport
Comm'rs of Los Angelesv. Jewsfor Jesus, 482 U.S. 569, 573 (1987).

C. Desgnated or limited public forums.

@ A dedgnated or limited public forum is created when the government
intentionaly and generdly opensanontraditiona forum for expressve use
by alimited class of speakers or for discussion of certain subjects for a
certain time period. Arkansas Educ. Televison Comm'nv. Forbes, 523
U.S. 666, 677 (1998); Jonesv. Heyman, 888 F.2d 1328, 1331 (11th Cir.
1989). Seedso Rowev. City of Cocoa, Florida, 2003 WL 22102150
(M.D. Ha. 2003).

2 When agovernmenta board or commission opensameeting to the public
and permits public discourse on agenda items, the meeting condtitutes a
designated public forum. Jonesv. Heyman, 888 F.2d 1328, 1331 (11th
Cir. 1989).

3 Other examples of public forums created by governmenta designation.
Widmar v. Vincent, 454 U.S. 263 (1981) (universty mesting facilities);
Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975)
(municipd theater); City of Madison Joint School Dig. v. Wisconsin
Employment Reaions Comm'n, 429 U.S. 167 (1976) (school board
mesting).

4) Once a governmenta board or commission creates a designated public
forum, the board or commission becomes bound by the same standards
that apply inthe case of atraditiond public forum. Jonesv. Heyman, 888
F.2d 1328, 1331 (11th Cir. 1989).

2. Content-neutra time, place and manner redtrictions are permissible if they are narrowly
drawn to achieve a dgnificant governmenta interest and if they dlow communication
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through other channdls. Jonesv. Heyman, 888 F.2d 1328, 1331 (11th Cir. 1989).

Content neutrd.

a

The government’s purpose in limiting gpeech in a public forum congtitutes the
“controlling congderation” in determining content neutrdity. Ward v. Rock
Agang Racism, 491 U.S. 781 (1989).

Even if a limitation on speech incidentaly affects only some speskers, “[d
regulation that serves purposes unrelated to the content of the expression is
deemed neutrd ... Government regulation of expressive activity is content-neutra
aslong asitis'judtified without reference to the content of the regulated speech.””
Wad v. Rock Againg Racism, 491 U.S. 781 (1989), quoting Clark v.
Community for Creetive NonViolence, 468 U.S. 288, 293 (1984). See als0
Jonesv. Heyman, 888 F.2d 1328, 1332 (11th Cir. 1989).

Time, place, and manner restrictions. A vdid time, place, and manner regulation must be
narrowly tailored to serve asignificant governmenta interest. Jonesv. Heyman, 888 F.2d
1328, 1332 (11th Cir. 1989).

a

The courts have recognized the sgnificance of the government's interest in
conducting orderly and efficient meetings of public bodies. See City of Madison,
Joint School Dig. v. Wisconsn Employment Relations Comm'n, 429 U.S. 167
(1976); Jonesv. Heyman, 888 F. 2d 1328, 1332 (11th Cir. 1989).

Inthe case of Jonesv. Heyman, 888 F. 2d 1328, 1333 (11th Cir. 1989), the court
recognized the mayor’ simportant interest in controlling the agenda, confining the
discussion to the topic a hand, and preventing the disruption of the commission
meeting. The court gated that “[t]o hold otherwise-- to deny the presiding officer
the authority to regulate irrdevant debate and disruptive behavior at a public
mesting -- would cause such meetingsto drag on interminably, and deny othersthe
opportunity to voice their opinions” 1d.

Setting time limits on the amount of time the public will be permitted to Speek a a
public meeting, or setting atime limit on a particular spesker, has been found to
serve asignificant governmenta interest in conserving timeand ensuring thet others
have an opportunity to speak. See Wright v. Anthony, 733 F.2d 575 (8th Cir.
1984) (five-minute time limit upheld).

Narrowly tailored. Time, place, and manner redtrictions must be “narrowly tailored” to
achieve the government’ s interest. The regulation need not be the least intrusive or least
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redrictive, but rather is narrowly talored if the regulation promotes a substantia
government interest that would be achieved less effectively dosent the regulaion. See
Ward v. Rock Againgt Racism, 491 U.S. 781 (1990).

6. Alterndive channels of communication. For example, providing for further public
discussion of agenda or non-agenda items at the end of every meeting would mest this
requirement. See Jones v. Heyman, 888 F.2d 1328, 1334 (11th Cir. 1989). Anocther
dternative may be to alow a speaker to include written materias as part of the record.

M.  Exemptionsfrom the Public Meeting Law.
1. Exemptions must meet exacting congtitutional standard.

a Articlel, Section 24(c), Florida Condtitution, providesthat an exemptionto Article
I, Section 24(b), FHorida Conditution, “shdl dtate with specificity the public
necessity justifying the exemption and shdl be no broader than necessary to
accomplish the statutory purposes of the law.”

b. In the case of Halifax Hogp. Med. Cir. v. News-Journa Corp., 724 So. 2d 567
(Fla 1999), Ha Stat. § 395.3035(4) (1995), which provided that portions of
board meetings of governing bodies of public hospitals at which written strategic
plans were discussed were exempt from the open mesetings law, was held
uncongtitutiona under Article |1, Sections 24(b) and (c), Horida Congtitution.
Whilethe Satute stated the public necessity for the exemption, anexemptionfor dl
portions of the strategic plan was deemed to be facidly overbroad, asthe satute
did not include adefinition of “ rategic plan” and the exemption was not limited to
only critica confidentia portionsof the plan. The subject statute was subsequently
amended by the Legidature to include a definition of “drategic plan”.

2. Mestings of corporations that lease public hospitals or other public health care facilities.
Pursuant to Fla. Stat. 8 395.3036, meetings of the governing board of aprivate corporation
that leasesapublic hospitd or other public hedlth carefacilitiesare exempt when the public
lessor and private |essee meet certain criteria

3. Certain discussons related to investigations of fraudulent insurance clams and crimes
regarding fires are exempt from the provisions of Fla. Stat. § 286.011. See Fla. Stat. 8
633.175(5). See a0 Kirscher v. D'Amato, 674 So. 2d 909 (Fla. 4th Dist. App. 1996).

4, Certain discussons regarding collective bargaining. Fla. Stat. § 447.605(1) exempts all
discussions between the chief executive officer of the public employer or representative,
and the legidative body or the public employer.
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Risk management meetings. Pursuant to Fla. Stat. § 768.28(15)(c), portions of meetings
and proceedings conducted pursuant to arisk management program administered by the
date, its agencies, or subdivisons, are exempt from the Sunshine Law. This specificdly
appliesto matterswhich reate solely to the evauation of clams, or offersof compromiseof
clams, filed with the risk management program.

Mestings involving a security system plan. Portions of any public meeting which would
reved asecurity system plan are exempt from the provisonsof the SunshineLaw. SeeHa
Stat. § 281.301(1).

Attorney-client mestings.

a

In Neu v. Miami Herdd Publishing Co., 462 So. 2d 821 (Fla. 1985), the court
held no common law attorney-cdlient privilege from public megtingslaw existed, and
that the provisons of Ha Stat. 8 286.011, were gpplicable to meetings of acity
atorney and a city commission, even though the subject matter solely was the
discussion of settlement of pending litigation. Inthiscaseit wasargued that atape
recording of the sesson could be made and the tape publicly disclosed after the
litigation had been concluded or settled. The Court rgjected thisargument, stating
that such meetings need to be either fully open or fully closed, and that there could
be no middle ground.

However, in 1993, the Florida L egidature adopted a provision which amended 8
286.011 by adding subsection (8), which specificaly provides that government
boards, commissions, and agencies are authorized to meet privately with their
atorney to discuss pending litigation. This Satute provides that to have a private
attorney-client meeting the following conditions have to be met: (a) the attorney
shdl advise sad entity at a public meeting that advice concerning ongoing litigetion
is desired; (b) the subject matter of the meeting must be confined to settlement
negotiations or strategy; (c) the meeting must be recorded by a certified court
reporter, who must fully transcribe the notes and file the transcript with the entity’ s
clerk within areasonabletime after the meeting; (d) the entity shdl givereasonable
public notice of the date and time of the attorney-client meeting and the names of
personswho will be attending; and (€) when the litigation has been concluded the
transcript will then become a public record.

Nonetheless, the courts have decided, based on the history of the Sunshine Law,
that the statutory exemption will be gtrictly construed. In City of Dunnellon v.
Aran, 662 So. 2d 1026 (Fla. 5th Dist. App. 1995), the City failed to state the
actud names of the lawyers who were attending at the onset of the meeting. The
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City had fdt that indicating that their attorneys would be in atendance, without
dating the actual names of the attorneys, was sufficient. However, the Fifth DCA
rejected this position and held that a Sunshine Law violation had till occurred.

In School Bd. of Duva County v. Florida Publishing Co., 670 So. 2d 99 (Fla. 1st
Digt. App. 1996), the court held that only those people identified in the Statute may
attend the closed atorney-client meeting. Therefore, while attorneys (including
gpecid counsd) could attend a closed meeting regarding litigation, staff and
consultantscould not. Seeaso Zorcv. City of Vero Beach, 722 So. 2d 891 (Fla.
4th Dist. App. 1998), rev. den. 735 So. 2d 1284 (Fla. 1999); Fla. Atty. Gen. Op.
95-06 (1995).

InFHa Atty. Gen. Op. 01-10(2001), the Attorney General stated that the clerk of
court was not entitled to attend attorney-client meetings of the board of county
commissioners. See dso Zorc v. City of Vero Beach, 722 So. 2d 891 (Fla. 4th
Dist. App. 1998), rev. den. 735 So. 2d 1284 (Fla. 1999) (attendance of city clerk
and deputy city clerk at closed attorney-dient megtingswasimproper and violated
Sunshine Law).

The Attorney Generd opinedin Ha. Atty. Gen. Op. 99-37 (1999) that the closed-
door meeting exemption of Fla. Stat. 8 286.011(8) should be narrowly construed
and used only for stuationswherethe attorney for the public entity seeksadviceon
Settlement negotiations and strategy relating to litigation expenditures. Themestings
should not be used to direct a finad course of action in a pending lawsuit. This
opinionislargdy based on Zorcv. City of Vero Beach, 722 So. 2d 891 (Fla. 4th
Dist. App. 1998), rev. den. 735 So. 2d 1284 (Fla. 1999).

In Bruckner v. City of Dania Beach, 823 So. 2d 167 (Fla. 4th Dist. App. 2002),
rev. den. 842 So. 2d 843 (Fla. 2003), the Fourth DCA found that the City’'s
meeting with attorneys behind closed doorsto discuss settlement negotiations and
drategy in connection with apending federd lawsuit regarding a City resolution did
not violate the Sunshine Law. Even if there was a violation, a subsequent, duly
noticed public meeting inwhich the City attorney discussed the option of modifying
the resol ution (an option discussed during the closed meeting), cured any Sunshine
Law violations.

In Brown v. City of Lauderhill, 654 So. 2d 302 (Fla. 4th Dist. App. 1995), the
court held that while the mayor was the named party in suit, the City wasthered
party in interest; therefore, a closed attorney-client meeting was authorized.

Although the City was not anomind party in the attorney’ sfeelitigation at thetime
of the meeting with its counsd, the court found that the City’ sinterest dictated that
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O.

it would soon be involved in any litigation necessary to protect or enforce its
interest in the fee.

Sanctionsfor violations.

1. Crimind. Ha Stat. § 286.011(3)(b) providesthat any member of apublic body subject to
§ 286.011 who knowingly violates the Sunshine Law is guilty of a misdemeanor of the
second degree.

a Crimind prosecution for a violation thus requires proof of knowledge and intent.
See Board of Public Ingtruction of Broward County v. Doran, 224 So. 2d 693,
699 (Fla. 1969) (construing the gtatute to impliedly require acharge and proof of
scienter).

b. With regard to reimbursement of attorney's feesincurred in the successful defense
of charges of a violation of the statute, see City of Fort Walton Beach v. Grant,
544 So. 2d 230 (Fla. 1t Dist. App. 1989), approved in part, quashed in part by
Thornber v. City of Fort Walton Beach, 568 So. 2d 914 (Fla. 1990).

2. Civil. Fla Stat. § 286.011(3)(a) providesthat any public officer who violatesany provison
of this section is guilty of anon-crimind infraction, punishable by fine not exceeding $500.

3. Attorney’s fees.

a Fla Stat. § 286.011(4) aso provides that whenever an action has been filed
againgt aboard or commission or its members, alegng aviolation of the Sunshine
Law, the court may assess reasonable atorney’s fees againg the agency if the
defendant(s) arefound to have acted in violation of this section; however, the court
may also assess a reasonable attorney’s fee againg the individud filing such an
action if the court finds the action was filed in bad faith or was frivolous.

b. Fla Stat. § 286.011(5) providesfor reasonabl e atorney’ sfeesfor apped sof such
decisons of the lower court. However, even though the wording of the statute
dates that the court dhal assess a reasonable attorney's fee, the fee is not
automaticaly awarded. In School Bd. of Alachua County v. Rheg, 661 So. 2d
331 (Fla. 1st Dist. App. 1995), rev. den. 670 So. 2d 939, the court held that a
party does not automeaticaly receive appelate attorney’ s feesin a Sunshine Law
case, but must make atimely motion.

Validity of actionstaken in violation of the Sunshine Law.
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Fla Stat. 8§ 286.01(1) providesthat no resolution, rule or forma action shall be consdered
binding except as taken or made a an open meeting. The generd public has standing to
chdlenge dleged noncompliance. McCoy Restaurants, Inc. v. City of Orlando, 465 So.
2d 546 (Fla. 5th Dist. App. 1985).

In Town of PAm Beach v. Gradison, 296 So. 2d 473 (Fla. 1974), azoning ordinance was
declared invdid by the Forida Supreme Court because of Sunshine Law violations of a
citizens planning committee. The citizens planning committee had held meetings outside of
the “sunshine” with aprofessond planner, and then subsequently made recommendations
to the town planning commisson which hdd hearings and made subsequent
recommendations to the town council. The town council then held public hearings and
adopted an ordinance based upon these recommendations. The court invalidated the
ordinance despite the subsequent ratifications and public hearings, holding that an action
taken in violation of the Sunshine Law was void &b initio.

Inthe case of Port Everglades Authority v. International L ongshoremen=sAssociation 652
So. 2d 1169 (Fla. 4th Digt. App. 1995), the Fourth DCA held that a violation of the
Sunshine Law occurred when a Selection and Negotiation Committee of the Port Authority
excluded bidders from hearing the presentations of the other competing bidders. The
Committee ranked the bidders, and then the very next day the Port Authority approved the
Committee' s rankings, resulting in the award of a contract. However, the Fourth DCA
held that the Sunshine Law violation invalidated the contract award.

In Broward County v. Conner, 660 So. 2d 288 (Fla. 4th Dist. App. 1995), rev. den. 669
So. 2d 250 (Fla. 1996), the county’s attorneys were given authority to negotiate the
purchase of property near theairport, but the commissionersdid not ratify the agreement at
apublic hearing. The plaintiffs attempted to sue for specific performance and violation of
the statute of frauds. Thefourth district court held that the agreement was not enforceable
for various reasons. Firgt, the agreement violated the provison in the satute of frauds
which requires contracts for the sale of land to be signed by the party charged, and part
performance does not remove an ord contract for sale of land from the Satute without
payment, possesson and improvement, none of which were met here.  Secondly, the
enforcement would have violated the Sunshine Law because the county could not have
entered into the contract without any formd action taken a a meeting. Therefore, the
correspondence between the county’s attorneys and the other party could not bind the
county to specific performance.

In Board of County Comm'rs of Sarasota County, v. Webber, 658 So. 2d 1069 (Fla. 2d
Digt. App. 1995), the petitioner was seeking a variance to a zoning redriction. At the
hearing, the vote a first was 3- 2 infavor of granting the variance. However, during abrief
recess, one of the commissonerswho had voted in favor of the variance announced that
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he had a “lapse of consciousness’ and had thought that he had been voting to deny the
variance and not to approve it. He then made a motion to reopen the hearing which the
board unanimoudy agreed to do and after receiving further presentations, the board then
voted 3-2 to deny the variance.

Inthis case, the respondent’ s attorney objected to the procedures and questioned whether
the board membershad privately discussed substantiveissuesinvolving hisclient’ srequest.
The member replied that dl he did was ask another member to clarify procedurally what
had transpired in terms of whose motion was on thefloor to bevoted on. Hefurther stated
that after he determined he had misunderstood, he immediately notified the applicant’s
attorney of thisand advised of hisintent to reopen the hearing, and the gpplicant’ sattorney
accepted such representations.

The second DCA found that dl ddiberative bodies have the right to reconsider their

proceedings during their session as often as they think proper and the person making the
moation to reconsider must have voted in the mgority (aswasthe case here). The court felt
that given the short length of time between the two votes that it was unreasonable to
conclude that the change of mind was detrimental to any rights acquired by virtue of thefird
vote. The court concluded that the board afforded the respondent al the requirements of
due process before it reached a find decision, and the board gave the applicant ample
opportunity to voice his objection when the hearing was reopened. Asto the discusson
between the board members during the recess, the court concluded from the record that
such discussonsdid not violate the Sunshine Law as the discussion was on the procedura
circumgtances and not on the subgtantive merits, a fact which applicant's attorney
conceded, and there was no evidence that the board conspired in secret to reconsider.
Further, the court found that even if therewas a“technicad” violation of the Sunshine Law,
such aviolation did not invaidate the board's decison.

Aninitid violaion of the Sunshine Law may be cured by independent find action taken in
the“sunshine” In Tolar v. School Board of Liberty County, 398 So. 2d 427 (Fla. 1981),
the Supreme Court found that there was no evidence to show that the actionswereamere
ceremonial ratification or acceptance of aprior secret decison. Pursuant totheTolar case,
governmenta actionswill not be voided whenever governmenta bodieshave met in secret,
when sufficiently corrective find action has been taken. 398 So. 2d at 428-429.

Evenif there had been aprior secret meeting of the city council, such atechnica violation of
the “Sunshine Law” would not invaidate council's actions a a duly noticed and public
meeting, absent evidence that the formal actions taken at the meeting were a perfunctory
ratification of secret decisons. Yarbroughv. Young, 462 So. 2d 515 (Fla. 1st Dist. App.
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1987). SeeadsoZorcv. City of Vero Beach, 722 So. 2d 891 (Fla. 4th Dist. App. 1998),
rev. den. 735 So. 2d 1284 (Fla. 1999) (only afull, open hearing will cure adefect arising
from a Sunshine Law violation, and such violation will not be cured by a perfunctory
ratification of the action taken outside of the sunshine).

The violation can dso be cured by full reexamination and re-discusson in an open public
meeting. Blackford v. School Board of Orange County, 375 So. 2d 578 (Fla. 5th Dist.
App. 1979).

In the case of Monroe County v. Pigeon Key Higtorical Park, Inc., 647 So. 2d 857 (Fla.
3d Digt. App. 1995), the Third DCA reversed the trid court’s decision, and held that
Sunshine Law violations of an Advisory Committee had been cured by subsequent

governmentd actions. In this case, the County Commisson directed an Advisory
Committee to negotiate alease agreement. The Advisory Committee held two mesetings
without proper notice, followed by athird and find meeting which did have proper public
notice. Thereafter, the County Commission held two public hearings on the lease

agreement, resulting in subgtantid revisonstotheinitid leese agreement. Inaddition, a the
second public hearing, the minutes of the unnoticed Advisory Committee meetings were
read into the record. The Third DCA noted, among other things, that the County

Commisson did not ceremonidly accept or perfunctorily ratify the Advisory Committee
recommendetions, that the minutes of the unnoticed Committee meetingswereread into the
record by the County Commission, and that thelease gpproved by the County Commission
was markedly different from the lease recommended by the Advisory Committee. Thus,
the subsequent governmenta actions by the County Commission cured the Sunshine Law
violations.

In the case of Bruckner v. City of Dania Beach, 823 So. 2d 167 (Fla. 4th Dist. App.
2002), rev. den. 842 So. 2d 843 (Fla. 2003), the Fourth DCA found that there was no
violation of the Sunshine Law when the City and its atorneys met to discuss lawsuit
settlement options and strategy pursuant to Fla. Stat. 8§ 286.011(8)(b). The subject of the
lawsuit wasa City resolution. At the closed attorney- client meeting the City weighed three
options, and favored the option of pursuing a modification of the subject resolution at a
public meeting. At that time, the City Commission did not vote or teke officid actiononthe
resolution, nor did it formaly decide to settle the lawsuit. Three monthslater, at apublic,
duly advertised meeting, the City adopted a revised resolution. The Fourth DCA noted
that even if there had been aviolation of the Sunshine Law, the violation was cured by the
independent, find action by the City Commission in adopting the revised resolution in the
Sunshine. Id. at 171.
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